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Introduction

This little work has been written, in consequence of its author's having had many 
occasions to observe the manner in which principles that are of the last importance 
to the happiness of the community,  are getting to be confounded in the popular 
mind. Notions that are impracticable,  and which if persevered in, cannot fail to 
produce disorganization, if not revolution, are widely prevalent, and while many 
seem disposed  to  complain,  few  show a  disposition  to  correct  them.  In  those 
instances in which efforts are made to persist or to advance the innovations of the 
times, the writers take the extremes of the disputed points, the one side looking as 
far behind it, over ground that can never be retrod, as the other looks ahead, in the 
idle hope of substituting a fancied perfection for the ills of life. It is the intention of 
this book to make a commencement towards a more just discrimination between 
truth and prejudice. With what success the task has been accomplished, the honest 
reader will judge for himself.

The Americans are obnoxious to the charge of tolerating gross personalities, a state 
of  things  that  encourages  bodies  of  men  in  their  errors  while  it  oppresses 
individuals, and which never produced good of any sort, at the very time they are 
nationally irritable on the subject of common failings. This is reversing the case as 
it exists in most civilized countries, where personalities excite disgust, and society 
is  deemed fair  game.  This weakness in the American character  might easily be 
accounted for, but, the object being rather to amend than to explain, the body of the 
work is referred to for examples.

Power  always  has  most  to  apprehend  from  its  own  illusions.  Monarchs  have 
incurred more hazards from the follies of their own that have grown up under the 
adulation  of  parasites,  than  from the  machinations  of  their  enemies;  and,  in  a 
democracy, the delusion that would elsewhere be poured into the ears of the prince, 
is poured into those of the people. It is hoped that this work, while free from the 
spirit of partizanship, will be thought to be exempt from this imputation.

The writer believes himself to be as good a democrat as there is in America. But 
his democracy is not of the impracticable school. He prefers a democracy to any 
other system, on account of its comparative advantages, and not on account of its 
perfection. He knows it has evils; great and increasing evils, and evils peculiar to 
itself; but he believes that monarchy and aristocracy have more.  It  will be very 
apparent to all who read this book, that he is not a believer in the scheme of raising 
men very far above their natural propensities.
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A long absence from home, has, in a certain degree, put the writer in the situation 
of  a  foreigner  in  his  own country;  a  situation probably much better  for  noting 
peculiarities,  than  that  of  one  who  never  left  it.  Two  things  have  struck  him 
painfully on his return; a disposition in the majority to carry out the opinions of the 
system to extremes, and a disposition in the minority to abandon all to the current 
of the day, with the hope that this current will lead, in the end, to radical changes. 
Fifteen years since, all complaints against the institutions were virtually silenced, 
whereas now it is rare to hear them praised, except by the mass, or by those who 
wish to profit by the favors of the mass.

In the midst of these conflicting opinions, the voice of simple, honest, and what, in 
a country like this, ought to be fearless, truth, is nearly smothered; the one party 
effecting its ends by fulsome, false and meretricious eulogiums, in which it does 
not itself believe,  and the other giving utterance to its discontent in useless and 
unmanly complaints. It has been the aim of the writer to avoid both these errors 
also.

No attempt has been made to write very profound treatises on any of the subjects 
of this little book. The limits and object of the work forbade it; the intention being 
rather to present to the reader those opinions that are suited to the actual condition 
of the country, than to dwell on principles more general. A work of the size of this 
might be written on the subject of 'Instruction' alone, but it has been the intention 
to present reasons and facts to the reader, that are peculiarly American, rather than 
to exhaust the subjects.

Had a suitable compound offered, the title of this book would have been something 
like  'Anti-Cant,'  for  such  a  term  expresses  the  intention  of  the  writer,  better, 
perhaps, than the one he has actually chosen. The work is written more in the spirit 
of censure than of praise,  for its  aim is correction;  and virtues bring their own 
reward, while errors are dangerous.



On Government

Man is  known  to  exist  in  no  part  of  the  world,  without  certain  rules  for  the 
regulation of his intercourse with those around him. It  is a first necessity of his 
weakness, that laws, founded on the immutable principles of natural justice, should 
be framed, in order to protect the feeble against the violence of the strong; the 
honest from the schemes of the dishonest; the temperate and industrious, from the 
waste and indolence of the dissolute and idle. These laws, though varying with 
circumstances, possess a common character, being formed on that consciousness of 
right, which God has bestowed in order that men may judge between good and 
evil.

Governments have many names, which names, in all cases, are dependent on some 
one  of  the  leading  features  of  the  institutions.  It  is  usual,  however,  to  divide 
governments into despotisms, limited monarchies, and republicks; but these terms 
are too vague to answer the objects of definitions, since many aristocracies have 
existed  under  the  designation  of  monarchies,  and  many monarchies  have  been 
styled republicks.

A despotism is a government of absolute power, in which the entire authority is the 
possession of the prince. The term 'despot,' as applied to a sovereign, however, is 
not properly one of reproach. It merely signifies a ruler who is irresponsible for his 
acts, and who governs without any legal restraint on his will. The word 'tyrant' had 
originally  the  same  meaning,  though,  in  a  measure,  both  have  become  so  far 
corrupted as to convey an idea of abuses.

A  limited  monarchy  is  a  government  in  which  the  will  of  the  sovereign  is 
restrained by certain provisions of the state, that cannot lawfully be violated. In its 
true  signification,  the  word  monarch  means  any  prince  at  the  head  of  a  state. 
Monarchs are known by different  titles; such as emperors, kings, princes, grand 
dukes, dukes, &c. &c; but it is not now common to apply the term to any below the 
rank  of  kings.  The  title  of  sovereign  is  of  more  general  use,  though  properly 
meaning the same thing as that of monarch.

A republick is a government in which the pervading acknowledged principle is the 
right of the community as opposed to the right of a sovereign. In other words, the 
term implies  the sovereignty of  the people,  in lieu of  that  of  a  monarch.  Thus 
nations which have possessed kings, dukes, and princes at their heads, have been 
termed republicks, because they have reserved the right to elect the monarchs; as 
was formerly the case in Poland, Venice, Genoa, and in many other of the Italian 
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states, in particular. Even Napoleon continued to style France a republick, after he 
had  assumed  the  imperial  diadem,  because  his  elevation  to  the  throne  was 
sanctioned by the votes of the French nation. The term, in his case, however, was 
evidently misapplied, for the crown was made hereditary in his family, while the 
polity of a republick supposes a new election on the death of the last ruler, if not 
oftener. In the case of Napoleon, the people elected a dynasty, rather than a prince.

In a republick the chief of the state is always elective. Perhaps this fact is the most 
accurate technical distinction between a monarchy and this form of government, 
though the pervading principle of the first is the right of the sovereign, and of the 
last the right of the community. The term republick, (respublicai) means the public 
things, or the common weal. Hence the term commonwealth, the word wealth, in 
its political sense, meaning prosperity in general, and not riches in particular. If 
these theoretical distinctions were rigidly respected, it would be easy to infer the 
real character of a government from its name; but nothing can be less alike than 
governments  ordinarily  are,  in  their  action,  and  in  their  professions.  Thus 
despotism  can  scarcely  be  said  to  exist  in  truth,  in  any  part  of  Christendom; 
monarchs being compelled to govern according to established laws, which laws are 
formed on principles reasonably just, while they are restrained in the exercise of 
their will by an opinion that has been created by the advanced intelligence of the 
age.

Some kings are monarchs only in name, the power having essentially passed into 
the hands of a few of their nominal subjects; and, on the other hand, some princes, 
who, by the constitutional principles of the system, are deemed to be but a part of 
the  state,  effectually  control  it,  by  means  of  bribes,  rewards,  and  political 
combinations, submitting to little more restraint than the nominal despots. Just at 
this time, Prussia is an instance of the first of these truths, England of the second, 
and France of the last.

Prussia,  though  a  despotism in  theory,  is  governed  as  mildly,  and,  apart  from 
political  justice,  as equitably and legally,  as any other country.  The will of the 
sovereign is never made to interfere, arbitrarily, with the administration of law, and 
the law itself proceeds from the principles that properly influence all legislation, 
though it  can only receive its authority from the will of the king. That country 
furnishes  a  proof  of  the progress  of  opinion,  as  well  as  of  its  power  to  check 
abuses. It was only the great grandfather of the present sovereign who caused tall 
men to marry tall  women at  his  command,  in order  to  gratify a  silly desire  to 
possess a regiment of the tallest troops in the world. The influence of opinion on 
governments has been greatly aided by the wars and revolutions of the last, and of 
the present century,  in which privileges have been diminished, and the rights, as 
well as, what is perhaps of more importance, the knowledge of their rights among 
the people, have been greatly augmented.
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England,  which  is  called  a  monarchy,  is  in  fact  a  complicated  but  efficient 
aristocracy.  Scarcely  one  of  the  powers  that  is  attributed  to  the  king  by  the 
constitution, and which were in truth exercised by his predecessors, is possessed by 
the present monarch in fact. By the constitution, the king of England is supposed to 
form a balance between the nobles and the people, whereas, in truth, his utmost 
influence is limited to holding a balance between parties, and this only in cases of a 
nearly equal force between contending factions. The extent of the authority of the 
king of England, at the present day, amounts to little more than the influence which 
he is permitted to use in minor cases, the aristocracy having devised expedients to 
control him on all occasions that are deemed of moment. As the mode in which this 
change has been effected, illustrates the manner in which governments are made to 
take one character, while they profess to belong to another, a brief exposition will 
aid the reader in understanding the subject.

The  king  of  England  can  do  no  wrong,  but  the  ministers  are  responsible  to 
parliament. As the country has no written constitution, and laws enacted by the 
king, lords and commons, have the force of constitutional provisions, a system has 
been established, by taking advantage of the necessities of different sovereigns, by 
which no executive act is legal, that is not sanctioned by at least one responsible 
minister.  It  follows,  the  monarch  can  do  nothing  to  which  his  parliament  is 
seriously opposed, since no minister will incur the risk of its displeasure. It is true 
that the nominal assent of the king is necessary to the enactment of a law, but the 
ministers  being  responsible  for  the  consequences  if  it  is  withheld,  and  the 
parliament alone being the judge of these consequences, as well as of the criminals, 
while it has an active jealousy of its own power, no instance of the exercise of this 
authority has occurred for more than a century. The right to withold supplies has 
been the most efficient agent of the parliament, in subduing the authority of the 
crown.

By the theory of the British constitution, the king can declare war. Formerly this 
prerogative was exercised by different  warlike sovereigns for  personal  motives. 
Now, the right  exists  only in name,  for  no minister  would consent  to give the 
declaration the legal forms, with the certainty of being impeached, and punished, 
unless acting in accordance with the wishes of parliament.

Although  parliament  exercises  this  authority  in  all  cases  of  importance,  the 
ministers are permitted to perform most minor acts of authority unquestioned, so 
long as they have a party in the legislature to sustain them. This party, however, is 
necessary to their remaining in the ministry,  and it  follows that the majority of 
parliament controls the very appointment of ministers, the only important political 
function that the king can now, even in theory, exercise without the intervention of 
a responsible minister. Were he, however, to appoint a minister in opposition to the 
wishes of parliament, that body would refuse the required laws. The first requisite, 
therefore,  on  the  formation  of  a  new  ministry,  is  to  enquire  who  can  'meet 
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parliament', as it is termed; or, in other words, what ministers will be agreeable to a 
majority of the legislature.

Thus, while the king of England says who shall be his ministers, the parliament 
says who they shall not be; and, in this instance, supported as it is by a control of 
all legislation, the negative power is found to be stronger than the affirmative. In 
reality,  the  ministers  of  Great-Britain  are  appointed  by  the  parliament  of  the 
country,  and  not  by  the  king,  and  this  is  virtually  neutralizing,  if  not  directly 
annihilating, all the available authority of the latter.

In  theory,  the  government  of  France  and  that  of  Great-Britain  have  the  same 
general character. In practice, however, owing to the greater political advancement 
of the last of these two countries, France, to-day, is not far from the point where 
England  stood  a  century  since.  Then  the  king  of  England  ruled  through  his 
parliament, whereas now the parliament rules through the king. On the other hand, 
with much of the machinery of a free state, the king of the French governs himself. 
A dread of the people's getting the ascendancy, causes the aristocracy to lend itself 
to the power of the crown, which not only dictates the law, but, in many cases, 
proves to be stronger than the law itself. Of the three countries, perhaps legality is 
more respected in Prussia and Austria, both despotisms in theory, than in France, 
which has the profession of a limited monarchy. This difference is owing to the 
security of the two first governments, and to the insecurity of the last.

These  facts  show the  necessity  of  distinguishing  between  names  and things  in 
governments, as well as in other matters. The institutions of no country are rigidly 
respected in practice, owing to the cupidity and passions of men; and vigilance in 
the  protection  of  principles  is  even  more  necessary  in  a  democracy  than  in  a 
monarchy,  as their violation is more certain to affect  the interests of the people 
under  such  a  form  of  government  than  under  any  other.  A  violation  of  the 
principles of a democracy is at the loss of the people, while, in a monarchy, it is 
usually their gain.



On Republicks

Republicks have been as liable to frauds, and to departures from their professions, 
as any other polities, though no government can properly be termed a republick at 
all,  in  which  the  predominant  authority  of  a  single  hereditary  ruler  is 
acknowledged. In all republicks there must be more or less of direct representation, 
however much its influence is lessened by the duration and by the magnitude of the 
trusts.

Poland was formerly termed a republick, because the kingly office was elective, 
and on account of the power of the Diet. At that time any member of this body 
could defeat a law by exclaiming in Latin, Veto, (I forbid it,) from which usage the 
word  veto  has  been  adopted  as  a  substantive,  in  most  of  the  languages  of 
Christendom, to express the same power in the different executive rulers; which it 
is now common to term the 'veto-power.' The exercise of this right was found so 
inconvenient in practice, that, at length, in cases of gravity, the nobles of the Diet 
would draw their swords, and menace the dissenting member with death, unless he 
withdrew his 'veto'. As a negative authority often has the efficiency of that which is 
affirmative, it is scarcely possible to conceive of a system in which the will of a 
majority was less consulted than in this.

The republick of Venice was an hereditary aristocracy, as, in a great measure, was 
that  of  ancient  Rome.  The term, in  its  true signification,  perhaps,  infers  a  free 
government, for it means a representation of the general interests of the state, but, 
as in practice,  this representation became confined purely to the interests of the 
state, and the state itself was under the control of a few who did not fail to turn 
their authority to their private advantage, the system has oftener resulted in abuses 
than even that of monarchies. The profession of a free government, in which the 
facts do not frankly concur, usually tends to gross wrongs, in order to conceal and 
protect the frauds. In Venice, such was the jealousy and tyranny of the state, that a 
secret council existed, with an authority that was almost despotick, while it was 
inquisitorial, and which was removed from the usual responsibility of opinion, by 
an expedient that was devised to protect its members from the ordinary liabilities 
of common censure. This council consisted of three nobles, who held their office 
for a limited period, and were appointed by drawing lots, each person concealing 
the fact  of  the lot's  having fallen on himself,  until  he met his associates  at  an 
appointed place It is an extraordinary fact, that the same expedient was devised to 
conceal the murderers, in the well known case of Morgan, who fell a victim to the 
exaggeration and weakness of some of the members of the Masonic Fraternity.
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By examining the different republicks of ancient and modern times, it would be 
found that most of them had little more than the profession of liberty, though all 
substituted in them the right of the community for that of a monarch, as a primary 
principle. This feature, then, must be taken as the distinction between this form of 
government and that of kingdoms, or of the sovereignties in which one rules, or is 
supposed to rule.

Republicks  may  be  aristocratical,  or  democratical;  and  they  may  so  nearly 
approach both, as to render it matter of doubt to which class they properly belong; 
for the political combinations of communities, in a practical sense, are so numerous 
as almost to defeat accurate general definitions.



On the Republick of the United States of America

The government of the United States, differs from all others that have preceded it, 
though some imitations have been attempted in the southern parts of this continent. 
Its novelty, no less than its complicated nature, arising from its double system, has 
given birth to many errors in relation to its principles and its action, even among its 
own citizens, as well as among strangers.

The policy of the United States is that of a confederated republick, but the power of 
the federal government acting in most instances on the body of the community, 
without the intervention of the several states, it has been better styled a Union. This 
word, which is original as applied to a political system, was first given to this form 
of confederation, and is intended to express the greater intimacy of the relations of 
the  parties,  than  those  of  all  previous  examples.  It  exists  in  the  constitution, 
however,  only  as  it  is  used  in  setting  forth  the  motives  for  substituting  that 
instrument for the old articles of confederation: the constitution being silent as to 
the particular polity of the country, except as it recognizes the general term of a 
republick.

The  word  constitution,  of  itself,  properly  implies  a  more  identified  form  of 
government, than that which is usually understood to exist under confederation; the 
first inferring a social compact,  fundamental  and predominant,  the last a league 
between  independent  sovereignties.  These  distinctions  have  a  certain  weight, 
though they are rather arbitrary than logical, since men may create any degree of 
allegiance, or of liability they may deem expedient, under any form, or modes of 
government. To deny this is to deny to bodies of human beings the right of self-
government, a gift of nature. Though possessing a common end, governments are, 
in reality, subject to no laws but those of their own establishing.

The government  of  the  United  States  was  formed by  the  several  states  of  the 
Union, as they existed at the period when the constitution was adopted, and one of 
its leading principles is, that all power which is not granted to the federal authority, 
remain in the states themselves, or what is virtually the same thing, in the people of 
the states. This principle follows as a necessary consequence from the nature of the 
grants to the federal government, but it has been clearly expressed in a clause of 
the instrument, that was introduced by way of amendment, in 1801. This feature 
distinguishes this federal government from all the federal governments that have 
gone  before  it,  as  it  was  the  general  and  ancient  rule  that  liberty  existed as  a 
concession  from  authority;  whereas,  here,  we  find  authority  existing  as  a 
concession  from  the  ruled.  Something  like  the  same  principle  exists  in  the 
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governments of the several states, and it once existed in the ancient democracies, 
though, in no other known system perhaps, as clearly and as unequivocally as in 
this, since it is a general maxim that governments should have all power, however 
much they may restrain themselves in its exercise.

In  the  conflict  of  parties,  the  question  by  whom  the  federal  government  was 
formed, has been agitated with more seriousness than the point at issue merited, 
since, the fact admitted that the power which framed it did not exceed its authority, 
it is much more essential to know what was done, than to ascertain who did it. The 
notion that the people of the United States, in the popular signification of the word, 
framed the government, is contrary to fact, and leads to a wrong interpretation of 
many of the distinctive features of the system. The constitution of the United States 
was formed by a convention composed of delegates elected by the different states, 
in modes prescribed by their several  laws and usages. These delegates voted by 
states, and not as individuals, and the instrument was referred back to conventions 
in the respective states for approval, or ratification. It is a governing principle of 
political maxims, that the power to ratify, is the power that possesses the authority 
in the last resort. Thus, treaties between independent sovereignties, are never valid 
until ratified by the high treaty-making powers of the respective countries. As the 
several states of this Union first acted through delegates of their own appointing, 
and then ratified their acts, in conventions also chosen by constituencies of their 
own selection, it is not easy to establish any thing more plainly than the fact, that 
the constitution of the United States was framed by the states then in existence, as 
communities, and not by the body of the people of the Union, or by the body of the 
people of the states, as has been sometimes contended.

In  favor  of  the  latter  opinion,  it  is  maintained  that  the  several  states  were  an 
identified nation previously to the formation of the government, and the preamble 
of the constitution itself, has been quoted to prove that the compact was formed by 
the  people,  as distinct from the states. This preamble commences by saying that 
'We the people of the United States,' for reasons that are then set forth, have framed 
the  instrument  that  follows;  but  in  respecting  a  form  of  phraseology,  it,  of 
necessity, neither establishes a fact, nor sets up a principle, and when we come to 
examine the collateral circumstances, we are irresistably led to regard it merely as 
a naked and vague profession.

That the several states were virtually parts of one entire nation previously to the 
formation of any separate general government, proves nothing in the premises, as 
the  very  circumstance  that  a  polity  distinct  from  that  of  Great  Britain  was 
established by our ancestors, who were members of the great community that was 
then united in one entire nation, sufficiently shows that these parts can separate, 
and act independently of each other. Such a circumstance might be, and probably it 
was,  a  strong  motive  for  forming  a  more  identified  government,  but  it  cannot 
properly be quoted as authority for, or against any of its provisions. The latter are a 
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mere question of fact, and as such their construction must depend on their intention 
as explained in language.

The term 'people,'  like most  other  substantives,  has  its  general  and its  specific 
significations.  In  its  general  signification,  the  people  of  a  country,  means  the 
population of a country;  as the population of a country includes the women and 
children, nothing can be clearer than that the 'people,' in this signification, did not 
form  the  American  constitution.  The  specific  significations  of  this  word  are 
numerous, as rich, poor, wise, silly, good and bad people. In a political sense, the 
people means those who are  vested with political  rights,  and,  in  this particular 
instance,  the people vested with political  rights,  were  the constituencies  of  the 
several states, under their various laws, modifications and constitutions, which is 
but another name for the governments of the states themselves. 'We the people,' as 
used in the preamble of the constitution, means merely, 'We the constituencies of 
the several states.'

It follows, that the constitution of the United States was formed by the states, and 
not by the people of the entire country, as contended; the term used in the preamble 
being used in contra-distinction to the old divine right of sovereigns, and as a mode 
of expressing the general republican character of the government. The states, by a 
prescribed majority, can also amend the constitution, altering any of its provisions, 
with the exception of that which guaranties the equal representation of the states in 
the senate. It might be shown, that states possessing a minority of all the people of 
the  Union  can  alter  the  constitution,  a  fact,  in  itself,  which  proves  that  the 
government of the United States, though a republick, is not necessarily a popular 
government, in the broadest meaning of the word. The constitution leaves the real 
character  of  the  institutions  of  the  country,  with the exception that  it  prohibits 
monarchies, to be settled by the several states themselves.

On the other hand, too much importance is attached to what is called the reserved 
sovereignties of the several states. A community can hardly be termed sovereign at 
all, which has parted with all the great powers of sovereignty, such as the control 
of foreign relations, the authority to make war and peace, to regulate commerce, to 
coin money, keep fleets and armies, with all the other powers that have been ceded 
by the states to the federal government. But, admitting that the rights reserved are 
sovereign  in their  ordinary nature,  they are scarcely so in the conditions under 
which they are enjoyed, since, by an amendment of the constitution, a state may be 
deprived of most of them, without its own consent. A community so situated can 
scarcely be deemed sovereign, or even independent.

The habit  of  drawing particular  inferences  from general  theories,  in  matters  as 
purely practical as those of government, is at all times dangerous, and the safest 
mode of construing the constitution of the United States, is by looking only at the 
instrument itself, without adverting to other systems, except as they may serve to 
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give the proper signification of the terms of that instrument, as these terms were 
understood at the time it was framed.

Many popular errors exist on the subject of the influence of the federal constitution 
on the rights and liberties of the citizen. The rights and liberties of the citizen, in a 
great degree, depend on the political institutions of the several states, and not on 
those of the Union. Many of these errors have arisen from mistaking the meaning 
of the language of the constitution. Thus, when the constitution says that no laws 
shall be passed abridging the rights of the citizen in any particular thing, it refers to 
the power which, under that particular constitution, has the authority to pass a law 
at all. This power, under the government of the United States, is Congress, and no 
other.

An example will better show the distinction. In art. 6th of the amendments to the 
constitution, we find the following clause: 'In all criminal prosecutions, the accused 
shall enjoy the right of a speedy and public trial, by an impartial jury,' &c. &c. &c. 
It is not the meaning of this provision of the constitution, that, under the laws of the 
several states, the citizen shall be entitled to a public trial by a jury, but that these 
privileges shall be assured to those who are accused of crimes against the laws of 
the United States. It is true, that similar privileges, as they are deemed essential to 
the liberties of their citizens, are assured to them by the constitutions of the several 
states, but this has been done by voluntary acts of their own, every state having full 
power, so far as the constitution of the United States has any control over it, to 
cause its accused to be tried in secret, or without the intervention of juries, as the 
people of that particular state may see fit.

There is nothing in the constitution of the United States, to prevent all the states, or 
any particular state, from possessing an established religion, from putting the press 
under the control of censors, from laying restrictions and penalties on the rights of 
speech, or from imposing most of the political and civil restraints on the citizen, 
that are imposed under any other form of government.

The guarantees  for  the liberties  of  the citizen,  given  by the constitution of  the 
United States, are very limited, except as against the action of the government of 
the  Union  alone.  Congress  may  not  pass  any  law  establishing  a  religion,  or 
abridging  the  freedom  of  speech,  or  of  the  press,  but  the  provisions  of  the 
constitution relating to these subjects, have no reference to the rights of the states. 
This distinction is very essential to a correct understanding of the institutions of the 
country, as many are misled on the subject. Some of the states, for example, are 
rigid in enforcing respect for the sabbath, and a popular notion has prevailed that 
their  laws  are  unconstitutional,  since  the  federal  compact  guaranties  liberty  of 
conscience.  This guarantee,  like most  of the others  of  the same nature,  is  only 
against the acts of Congress, and not against the acts of the states themselves. A 
state may pass any law it please to restrain the abuses of the sabbath, provided it do 
not infringe on the provisions of its own constitution or invade a right conceded to 
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the United States. It cannot stop the mail for instance, or the passage of troops in 
the  service  of  the  federal  government,  but  it  may  stop  all  who  are  not  thus 
constitutionally protected by the superior power of the Union.

This reading of the constitution is in conformity with all the rules of construction, 
but that it  is right, can be shown from the language of the instrument itself.  In 
article 1st, section 9th, clause 3d, we find this provision―'No bill of attainder, or 
ex post facto  law, shall be passed.' In article 1st, section 10th, clause 1st, which 
section is composed entirely of restraints on the power of the states, we find this 
provision―'No  state  shall pass any bill of attainder,  ex post facto  law, &c. &c.' 
Had the provision of clause 3d, sect. 9th, been intended to limit the powers of the 
states,  clause  1st,  sect.  10th,  would  clearly  have  been  unnecessary.  The  latter 
provision therefore, is one of the few instances, in which the power of the states 
themselves, is positively restrained by the constitution of the United States.

Although the several states have conceded to the United States most of the higher 
attributes  of  sovereignty,  they  have  reserved  to  themselves  nearly  all  of  the 
functions that render governments free, or otherwise. In declaring war, regulating 
commerce, keeping armies and navies, coining money, which are all high acts of 
sovereignty,  despotisms  and  democracies  are  alike;  all  forms  of  governments 
equally controlling these interests, and usually in the same manner.

The characters of institutions depend on the repositories of power, in the last resort. 
In  despotisms  the  monarch  is  this  repository;  in  aristocracies,  the  few;  in 
democracies, the many. By the constitution of the United States, its government is 
composed of different representations, which are chosen, more or less directly, by 
the  constituencies  of  the  several  states.  As  there  is  no  common  rule  for  the 
construction of these constituencies, their narrowness, or width, must depend on 
the  fundamental  laws  of  the  states,  themselves.  It  follows  that  the  federal 
government  has  no  fixed  character,  so  far  as  the  nature  of  its  constituency  is 
concerned, but one that may constantly vary, and which has materially varied since 
the commencement  of the government,  though, as yet,  its changes have always 
been in the direction of popular rights.

The only distinctive restriction imposed by the constitution of the United States on 
the character of the state governments, is that contained in article 4th, section 4th, 
clause 1st, which guaranties to each state a republican form of government. No 
monarchy, therefore, can exist in this country, as existed formerly, and now exists, 
in  the  confederation  of  Germany.  But  a  republican  form of  government  is  not 
necessarily a free government. Aristocracies are oftener republicks than any thing 
else, and they have been among the most oppressive governments the world has 
ever known.

No  state  can  grant  any  title  of  nobility;  but  titles  of  nobility  are  oftener  the 
consequence  than  the  cause  of  narrow  governments.  Neither  Venice,  Poland, 
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Genoa, Berne, (a canton of Switzerland,) nor most of the other narrow aristocracies 
of Europe, had any titular nobles, though some of these countries were afflicted by 
governments  of  great  oppression.  Any state  of  this  Union,  by altering  its  own 
constitution, may place the power of its own government, and, by consequence, its 
representation  in  the  government  of  the  United  States,  in  any  dozen  families, 
making it perpetual and hereditary. The only guarantee against such an act is to be 
found in the discretion of the people of the several states, none of whom would 
probably part with power for such a purpose, and the check which the other states 
might  hold  over  any one  of  their  body,  by amending  the  constitution.  As this 
instrument now exists, however, there can be no reasonable doubts of the power of 
any one, or of all the states, so to alter their polities.

By considering these facts, we learn the true nature of the government, which may 
be  said  to  have  both  a  theoretical  character,  and  one  in  fact.  In  theory,  this 
character  is  vague,  and,  with  the  immaterial  exception  of  the  exclusion  of  a 
monarchy  and  the  maintenance  of  the  representative  form,  one  altogether 
dependent on the policy of the states, by which it may be made a representative 
aristocracy, a representative democracy, or a union of the two. The government, in 
fact,  is  a  near  approach  to that  of a representative democracy,  though it  is  not 
without a slight infusion from a few mild aristocracies. So long as slavery exists in 
the country,  or,  it  were  better  to  say,  so long as  the African  race  exists,  some 
portion of this aristocratic infusion will probably remain.

Stress is laid on the foregoing distinctions, because the government of the Union is 
a  compact  between  separate  communities,  and  popular  misconceptions  on  the 
nature of the institutions, in a nation so much controlled by popular opinion, not 
only lead to injustice, but may lead to dissension. It is the duty of every citizen to 
acquire just notions of the terms of the bargain before he pretends to a right to 
enforce them.



On Distinctive American Principles

Distinctive American principles as properly refer to the institutions of the states as 
to  those  of  the  Union.  A correct  notion of  the  first  cannot  be  formed without 
keeping the latter constantly in view.

The leading distinctive principle of this country, is connected with the fact that all 
political power is strictly a trust, granted by the constituent to the representative. 
These representatives  possess  different  duties,  and as  the greatest  check that  is 
imposed on them, while in the exercise of their offices,  exists in the manner in 
which the functions are balanced by each other, it is of the last importance that 
neither class trespass on the trusts that are not especially committed to its keeping.

The machinery of the state being the same in appearance, in this country and in that 
from which we are derived, inconsiderate commentators are apt to confound their 
principles. In England, the institutions have been the result of those circumstances 
to which time has accidentally given birth. The power of the king was derived from 
violence, the monarch, before the act of succession, in the reign of Queen Anne, 
claiming the throne in virtue of the conquest by William, in 1066. In America, the 
institutions  are  the  result  of  deliberate  consultation,  mutual  concessions,  and 
design. In England, the people may have gained by diminishing the power of the 
king, who first obtained it by force; but, in America, to assail the rightful authority 
of the executive, is attacking a system framed by the constituencies of the states, 
who are virtually the people, for their own benefit. No assault can be made on any 
branch of this government, while in the exercise of its constitutional duties, without 
assaulting the right of the body of the nation, which is the foundation of the whole 
polity.

In  countries,  in  which  executive  power  is  hereditary,  and  clothed  with  high 
prerogatives, it may be struggling for liberty to strive to diminish its influence; but, 
in this republick, in which the executive is elective, has no absolute authority in 
framing the laws, serves for a short period, is responsible, and has been created by 
the people, through the states, for their own purposes, it is assailing the rights of 
that people, to attempt in any manner to impede its legal and just action.

It is a general law in politics, that the power most to be distrusted, is that which, 
possessing  the  greatest  force,  is  the  least  responsible.  Under  the  constitutional 
monarchies of Europe, (as they exist in theory, at least,) the king, besides uniting in 
his single person all the authority of the executive, which includes a power to make 
war, create peers, and unconditionally to name to all employments, has an equal 
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influence in enacting laws, his veto being absolute; but, in America, the executive, 
besides being elective, is stripped of most of these high sources of influence, and is 
obliged  to keep constantly in view the justice and legality of his acts,  both on 
account of his direct responsibilities, and on account of the force of public opinion.

In  this  country,  there  is  far  more  to  apprehend  from congress,  than  from  the 
executive, as is seen in the following reasons:—Congress is composed of many, 
while the executive is one, bodies of men notoriously acting with less personal 
responsibilities  than  individuals;  congress  has  power  to  enact  laws,  which  it 
becomes  the  duty  of  the  executive  to  see  enforced,  and  the  really  legislative 
authority  of  a  country  is  always  its  greatest  authority;  from the  decisions  and 
constructions  of  the  executive,  the  citizen  can  always  appeal  to  the  courts  for 
protection, but no appeal can lie from the acts of congress, except on the ground of 
unconstitutionality;  the  executive  has  direct  personal  responsibilities  under  the 
laws of the land, for any abuses  of his authority,  but  the member of congress, 
unless guilty of open corruption, is almost beyond personal liabilities.

It follows that the legislature of this country, by the intention of the constitution, 
wields the highest authority under the least responsibility, and that it is the power 
most to be distrusted. Still, all who' possess trusts, are to be diligently watched, for 
there  is  no  protection  against  abuses  without  responsibility,  nor  any  real 
responsibility, without vigilance.

Political partisans, who are too apt to mistake the impulses of their own hostilities 
and friendships for truths, have laid down many false principles on the subject of 
the duties  of the executive.  When a law is passed, it  goes  to the executive for 
execution,  through  the  executive  agents,  and,  at  need,  to  the  courts  for 
interpretation.  It  would seem that  there is  no discretion vested in the executive 
concerning the constitutionality of a law. If he distrust the constitutionality of any 
law, he can set forth his objections by resorting to the veto; but it is clearly the 
intention of the system that the whole legislative power, in the last resort, shall 
abide in congress, while it is necessary to the regular action of the government, that 
none of its agents, but those who are especially appointed for that purpose, shall 
pretend to interpret the constitution, in practice. The citizen is differently situated. 
If he conceive himself oppressed by an unconstitutional law, it is his inalienable 
privilege to raise the question before the courts, where a final interpretation can be 
had. By this interpretation the executive and all his agents are equally bound to 
abide. This obligation arises from the necessity of things, as well as from the nature 
of  the  institutions.  There  must  be  somewhere  a  power  to  decide  on  the 
constitutionality  of  laws,  and this  power  is  vested  in  the  supreme court  of  the 
United States, on final appeal.

When called  on to  approve  a law,  even though its  principle  should have  been 
already pronounced on by the courts, the executive is independent. He is now a 
legislator, and can disregard all other constructions of the constitution, but those 
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dictated by his own sense of right. In this character, to the extent of his veto-power, 
he is superior to the courts, which have cognizance of no more than each case as it 
is presented for their consideration. The president may approve of a law that the 
court has decided to be unconstitutional in principle, or he may veto a law that the 
court  has  decided  to  be  constitutional  in  principle.  The  legislator  himself,  is 
compelled to submit to the interpretation of the court, however different his own 
views of the law may have been in passing it, but as soon as he comes to act again 
as a legislator, he becomes invested with all his own high duties and rights. The 
court  cannot make the constitution, in any case;  it  only interprets the law. One 
court may decide differently from another, and instances often occur in which the 
same judges see reason to change their own decisions, and it would be, to the last 
degree,  inexpedient,  to  give  the court  an  authority  beyond the necessity  of  the 
circumstances.

Although the court can render a law null, its power does not extend beyond the law 
already passed. Congress may re-enact it, as often as it please, and the court will 
still exercise its reason in rejecting it. This is the balance of the constitution, which 
invites inquiry, the constituencies of the states holding a legal authority to render 
that constitutional which the courts have declared to be unconstitutional, or vice 
versa, by amendments to the instrument itself; the supremacy of the court being 
merely temporary, conditional, and growing out of expediency and necessity.

It  has  been  said that  it  is  a  vital  principle of  this  government,  that  each  of  its 
branches  should  confine  itself  to  the  particular  duties  assigned  it  by  the 
constitution,  and  in  no  manner  exceed  them.  Many grave  abuses  have  already 
arisen from loosing sight of this truth, and there is danger that the whole system 
will be perverted from its intention, if not destroyed, unless they are seasonably 
corrected.  Of  these,  the  most  prevalent,  the  one  most  injurious  to  the  public 
service,  that  which  has  been  introduced  the  most  on  foreign  and  the  least  on 
American  principles,  is  the  practice  of  using  the  time  and  influence  of  the 
legislatures, for the purpose of acting on the public mind, with a view to affect the 
elections. The usage has already gained so much footing, as seriously to impede 
the course of legislation.

This  is  one  of  the  cases,  in  which  it  is  necessary  to  discriminate  between  the 
distinctive principles of our own government, and those of the government of the 
country from which we are derived. In England, by the mode in which the power 
of the executive has been curtailed,  it  is  necessary that  the ministerial  contests 
should be conducted in the legislative bodies, but, in this country, such a course 
cannot be imitated,  without the legislators'  assuming an authority that  does not 
belong to them, and without dispossessing the people, in some measure, of their 
rights. He who will examine the constitution for the powers of congress, will find 
no authority to pass resolutions on, or to waste the time, which is the property of 
the public, in discussing the matters, on which, after all, congress has no power to 
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decide.  This  is  the  test  of  legislative  authority.  Congress  cannot  properly  even 
discuss a subject, that congress cannot legally control, unless it be to ascertain its 
own powers. In  cases that do not admit of question, this is one of the grossest  
abuses of the institutions, and ought to be classed with the usurpations of other 
systems.

There is a feeling connected with this subject, that it behoves every upright citizen 
cautiously to watch. He may be opposed to the executive, for instance, as a party-
man, and yet have an immediate representative in congress, of his own particular 
way of thinking; and it is a weakness of humanity under such circumstances, for 
one to connect  himself most directly with his own immediate candidate,  and to 
look on his political opponent with distrust. The jealousy created by this feeling, 
induces unreflecting men to imagine that curbing their particular representatives, in 
matters of this nature, is curtailing their own rights and disposes them to defend 
what is inherently wrong, on personal motives.

Political  systems  ought  to  be,  and  usually  are,  framed  on  certain  great  and 
governing principles. These principles cannot be perverted, or lost sight of, without 
perverting,  or  rendering  nugatory  the  system  itself;  and,  under  a  popular 
government, in an age like this, far more is to be apprehended from indirect attacks 
on the institutions, than from those which are direct.  It  is usual to excuse these 
departures from the right on the plea of human propensities, but human institutions 
are framed expressly to curb such propensities, and no truth is more salutary than 
that which is contained in the homely saying, that 'law makers should not be law 
breakers.'

It is the duty of the citizen to judge of all political acts on the great principles of the 
government, and not according to his own political partialities, or prejudices. His 
own particular representative is no more a representative of the people, than the 
representative of any other man, and one branch of the government is no more 
representative than another. All are to keep within their respective spheres, and it 
may be laid down as a governing maxim of the institutions, that the representative  
who exceeds his trusts, trespasses on the rights of the people.

All  comparisons  between  the  powers  of  the  British  parliament  and  those  of 
congress arc more than useless since they are bodies differently constituted, while 
one is absolute, and the other is merely a special trustee for limited and defined 
objects.

In estimating the powers of congress, there is a rule that may be safely confided in, 
and which has been already hinted at.  The powers of congress are express and 
limited. That body therefore, can have no right to pass resolutions other than those 
which effect their own police, or, in a moral sense, even to make speeches, except 
on subjects on which they have a right to pass laws. The instant they exceed these 
limits, they exceed the bounds of their delegated authority. By applying this simple 
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test to their proceedings, any citizen may, in ordinary cases, ascertain how far the 
representatives of the nation abuse their trusts.

Liberty is not a matter of words, but a positive and important condition of society. 
Its great safeguards, after placing its foundations on a popular base, is in the checks 
and balances imposed on the public servants, and all its real friends ought to know 
that the most insidious attacks, are made on it by those who are the largest trustees 
of authority, in their efforts to increase their power.

The  government  of  the  United  States  has  three  branches.  The  executive,  the 
legislative and the judicial. These several branches are independent of each other, 
though the first is intended to act as a check on the second, no law or resolution 
being legal that is not first submitted to the president for his approval. This check, 
however, does not render the first an integral part of the legislature, as laws and 
resolutions may be passed without his approval, by votes of two thirds.

In  most  constitutional  monarchies,  the  legislatures,  being  originally  secondary 
powers, were intended as checks on the action of the crown, which was possessed 
of the greatest, and, by consequence, of the most dangerous authority; whereas, the 
case is reversed in America, the executive using his veto as a check on congress. 
Such  is  the  intention  of  the  constitution,  though  the  tactics  of  party,  and  the 
bitterness of opposition, have endeavored to interpret the instrument differently, by 
appealing to the ancient prejudices derived from England.



On the Powers of the Executive

The president  'sees  the  laws faithfully executed.'  In  order  to  render  this  power 
efficient, he appoints to office and removes all officers, but the judges, and those 
whom  they  are  authorized  by  congress  to  appoint,  who  form  an  independent 
portion of the government. As this has been a disputed authority, it may be well to 
explain it more distinctly.

The president nominates to the senate and with its 'advice and consent,' appoints all 
the officers of the government,  with the exception of those whose appointment 
congress has authority to vest, by law, in the heads of departments, or in the courts 
of justice.  The functionaries  appointed by the courts of law are not removable, 
either directly, or indirectly, by the president, that branch of the government being 
independent,  and not  executing,  but merely  interpreting  the laws.  Although the 
president  cannot  remove  the  officers  who  are  appointed  by  the  heads  of 
departments,  he  can  remove  those  heads  of  departments  themselves,  thereby 
securing  a  prompt  and  proper  execution  of  their  duties.  In  this  manner  all  the 
executive agents are subject to the supervisory power of the president, as, there can 
be no just doubt, was the intention of the constitution.

The  right  of  the  president  to  remove  from  office  has  been  disputed,  but  on 
insufficient grounds. Unless the constitution shall be so interpreted as to give him 
this  power,  all  officers  must  hold  their  places  until  removed  by  death,  or 
impeachment, as it is clear no other branch of the state, separately, or in connection 
with a second, possesses this authority. A brief examination of the instrument will 
demonstrate this truth, the reader bearing in mind that there is now question, only, 
of those officers who are appointed by the executive, and not of those who are 
appointed by the courts of law, or the heads of departments.

The language  of the constitution is as follows:— 'He (the president) shall have 
power, by and with the advice and consent of the senate, to make treaties, provided 
two thirds of the senators concur;  and he shall  nominate,  and, by and with the 
advice and consent of the senate, appoint ambassadors,' &c. &c. and all the other 
officers  of  the  government,  with  the  exceptions  already  named.  From  this 
phraseology it has been contended that, as the senate has a voice in appointing, it 
ought to have a voice in removing from office, the constitution leaving the latter 
authority entirely to construction.



The American Democrat   21

In  addition  to  the  paragraph  just  quoted,  we find that  'he  (the  president)  shall 
commission  all  officers  of  the  United  States.'  All  the  direct  provisions  of  the 
constitution on this subject, are contained in these two parts of sections.

The  pretension  in  behalf  of  the  senate's  voice  in  removals,  is  made  under  an 
erroneous notion of its power in appointments. The senate in no manner appoints 
to office. This is proved by the language of the constitution, which reads, by taking 
away the parenthetical part of the sentence,  'he (the president) shall appoint,' &c. 
&c.  In  no  other  way,  can  grammar  be  made  of  the  sentence.  The  president, 
therefore, and not the senate appoints to office, and by construction, the president 
decides  on the removal.  The consent  of the senate,  in the cases  of treaties  and 
offices,  is a bestowal of authority on the president,  alone, by which consent he 
receives a complete power to act in the premises, as he shall judge expedient. Thus 
a treaty is not ratified, because the senate approves of it, nor a citizen appointed to 
office because the senate consents to his appointment; the authority granted in both 
cases being given to the president, and not to the instrument in the case of a treaty,  
or to the individual in the case of an appointment. The president may refuse to 
ratify a treaty, which is the consummation of such a compact, or to commission an 
officer,  which  is  his  authority  to  act,  after  having  received  the  consent  of  the 
senate,  in  both  cases.  The  power  of  the  senate  is  merely  a  negative  power  in 
appointments and in treaties, its dissent defeating the intention of the president, but 
its assent in no manner obliging him to adhere to his first resolution. Or, it would 
be  better  still  to  say,  the  senate  has  power  to  complete  the  authority  of  the 
president.

In some countries a parent negatives the marriage of the child. This is a similar 
case in principle, for when the father consents, he does not marry, but permits his 
child to perform the affirmative act.

The  powers  of  the  president  are  three-fold,  in  the  cases  of  appointments.  He 
'nominates,'  he 'appoints'  and he 'corn-missions.'  To nominate is  to  propose,  or 
name;  to  appoint,  is  to  determine  in  the  mind,  or,  in  this  case  to  settle  on 
consultation; and to commission, is to empower. The last act, is the one by which 
the nominee receives his authority, and it would seem to be a just construction that 
the authority which appoints and empowers should have the right to withdraw its 
commission.

They who object to this reasoning, say that the power to 'commission' is merely a 
ministerial  power.  No  part  of  the  constitution  can  be  thus  limited  in  its 
signification. All the powers of the executive named in the instrument, are strictly 
executive  powers,  and  are  to  be  construed  solely  on  the  great  principles  that 
regulate all executive authority. This is in conformity with the letter and spirit of 
the constitution, which has instituted this high office, not as a ministerial, but as an 
executive office.
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The  distinction  between  an  executive  and  ministerial  function  is  great  and 
manifest.  The  last  is  positive,  and  limited  by  the  provisions  of  the  law to  be 
executed;  the first  has a wide discretion,  and is  always  to be interpreted  on as 
liberal  and  broad  principles,  as  the  nature  of  the  case  will  allow;  it  being  the 
intention that high political considerations should have their due weight on the acts 
of  such  an  agent.  But  a  quotation  from the  constitution,  itself,  will  show our 
meaning. The section which contains the power of the president to commission, is 
in  these  words:  'He  (the  president,)  shall,  from time to  time,  give  to  congress 
information of the state of the Union, and recommend to their consideration such 
measures  as he shall  judge necessary  and expedient; he may,  on extraordinary 
occasions, convene both houses, or either of them, and, in case of disagreement 
between them, with respect to the time of adjournment, he may adjourn them to 
such time as he may think proper; he shall receive ambassadors and other public 
ministers;  he  shall  take  care  that  the  laws be faithfully executed;  and  he shall  
commission (empower, in an executive sense) all the officers of the United States.'

Each and all of these high functions are executive, and are to be discharged on the 
great principles of executive power. Thus the president is not  obliged  to 'receive 
ambassadors and other public ministers,' as they shall present themselves, like a 
mere minister of state, when the act is contrary to the interests and character of the 
nation; but he is the depository of that discretionary authority,  to receive,  or to 
reject them, which by the usages of nations and in the necessity of things, must 
somewhere abide in all governments. Under the confederation this power resided 
in congress; under the constitution it is the president. Were this function merely a 
ministerial  function,  the  president  would have  no power  to  decline  receiving  a 
foreign agent, and the country would be destitute of a necessary means to protect 
the interests and dignity of the state.

On the same principle, the right to commission (or empower) as an executive right, 
in the absence of any specific fundamental law to the contrary, infers the right to 
withdraw that commission; or in other words to remove from office.

All  the  different  powers  of  the  president  confirm  this  construction.  He  is 
commanded 'to take care that the laws be faithfully executed,' a duty than can be 
discharged in no other manner, than by displacing unworthy agents, and entrusting 
the authority to worthier;  he nominates, or originates the appointment; with the 
consent  of  the  senate  he  settles  the  matter  in  his  own mind,  or  appoints;  and 
according to the true and technical signification of the word, he commissions, or 
empowers;  unless  it  be  intended  that  all  offices  shall  be  held  during  good 
behaviour, he removes.

That the constitution did not intend that officers should be irremovable, is to be 
inferred from the fact that duties are assigned the president, that can be discharged 
in no other  manner than by displacing delinquents;  from the general  usages  of 
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governments;  and  from the  fact  that  certain  officers  are  named,  in  the  way of 
exceptions, as those who are to hold their trusts during good behaviour.

An example will show the necessity of this power's  existing in the president. A 
collector is commanded to perform certain acts, which he neglects to do, to the 
great injury of the country. The executive is ordered by the constitution to take care 
that  this,  as  well  as  the  other  laws,  be faithfully  executed.  He admonishes  the 
delinquent, who pertinaciously adheres to his illegal course. In what manner is the 
president to enforce the law? Impeachment is not in his power, in the first place; 
and in the next place, it does not enforce the law, but punishes the offender. He 
may,  in  some cases,  order  the law officers  of  the government  to  prosecute  for 
penalties, perhaps, but the law officers may also refuse to do their duties, and thus 
the whole intention of the institutions would be set at naught.

Errors have arisen, on these subjects, by misconceiving the meaning of the terms. 
'Nominate,'  'appoint'  and  'commission,'  are  to  be  construed  in  their  broadest 
significations, in an instrument as dignified and comprehensive as a constitution, 
and with strict reference to the general character of the functions with which they 
are connected, functions that are purely executive and in no manner ministerial. 
This  is  the  only  statesmanlike  view  of  the  question,  though  the  practice  of 
permitting common-law lawyers to expound the great national compact, has had 
the effect  to narrow and degrade the instrument,  favoring the views of political 
factions,  and  not  unfrequently  disturbing  the  country  without  a  commensurate 
object.

The practice of the government has always been in conformity with this reasoning, 
though,  it  is  believed  that  no commentator  has  ever  given  a sufficiently  broad 
signification to the power to commission. If this power be strictly executive, as it is 
just to deem it, it must be taken like the power to receive ambassadors, or as a duty 
vested with high executive discretion. The president has consequently the same 
authority to withold, or to withdraw a commission, in the one case, as in the other, 
to receive or to decline receiving a foreign minister.

It follows that all the affirmative power in making treaties, in appointing to office, 
and in removing, is in the president alone, the advice and consent of the senate not 
authorising the several acts, but merely completing the right of the executive to 
perform these high functions himself.

The  president  of  the  United  States,  besides  his  civil  duties,  is  the  military 
commander in chief of the army and navy of the United States, at all times, and of 
the militia of the several states whenever the latter is called into the the field.

He  is  the  representative  of  the  constituencies  of  the  states,  under  a  peculiar 
modification,  and  for  the  purposes  set  forth  in  the  constitution.  He  has  no 
prerogative, which implies an inalienable and exclusive right or privilege, for his 
functions  take  the  character  of  duties,  and  the  states  can  legally,  and  under 
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prescribed forms, not only modify those duties, but they can altogether destroy the 
office, at will.

As a rule,  there is  far  more danger that  the president of the United States will 
render  the office  less efficient  than was intended,  than that  he will  exercise  an 
authority dangerous to the liberties of the country. Some of his powers perhaps, are 
too  imitative,  and  are  unnecessary;  that  of  diminishing  military  officers,  for 
instance. But it is a greater evil to attempt reducing them, except in conformity 
with  the  provisions  of  the  constitution,  than  to  endure  them.  Even  these 
questionable  points  of  power,  have  been  seldom abused,  and,  as  a  whole,  the 
history of the country shows ten instances of presidents' evading responsibility, to 
one of their abusing power. A recent case is that of the executive's assenting to an 
indirect  law  recognizing  the  independence  of  Texas,  a  measure  that  is  purely 
diplomatick  and  international,  and  which,  of  course,  ought  to  be  regulated  by 
treaty,  and in no other  manner.  A step of this gravity,  if  referred to the proper 
authority, would have required the sanction of a two thirds vote in the senate, and 
consequently a deliberation and prudence that might do better justice, and possibly 
avoid a war.


